Department of Energy No,  96-05

ACQUISITION LETTER

This Acquisition Letter (AL) is issued by the Procurement
Executive pursuant to a delegation from the Secretary and under
the authority of the Department of Energy AchlSltlon Regulation
(DEAR) Subpart 901.301-70.
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 Purpose. The purpose of this AL is to provide guidance on

recent changes to procurement policy and procedures
applicable to the acquisition of foreign supplies and
construction materials by the Department of Energy (DOE) and
the Department ‘s Power Marketing Administrations (PMAs). As
of January 1, 1996, acquisitions by DOE and its PMAs are
covered by the Trade Agreements Act of 1979 (TAA) so that in
certain circumstances DOE and its PMAs are required to waive
application of the Buy American Act (BAR) statutory
preference for domestic supplies and construction materials.
In addition, coverage under the TAA has been extended to
services. :

Background. During the past three years, the United States
has entered into several trade agreements that have required
DOE and its PMAs to waive the statutory preference for
domestic supplies and construction materials set forth in
the BAA for products from certain foreign offerors.

These agreements include the Memorandum of Understanding on
Government Procurement Between the United States and the
European Community (US-EC MOU), the North American Free
Trade Agreement (NAFTA) and, most recently, the Agreement on
Government Procurement (AGP) which became effective on .o
January 1, 1996. U.S. obligations under- NAFTA and the AGP
have been implemented into U.S. law through amendments to
the TAA. The US-EC MOU expired on January 1, 1996.
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PMAs; one purpose of this AL is to .provide guidance in this
area until a regulation is issued. : : -

FAC 90-36 also amended FAR Subpart 25,10 on the
implementation of sanctions.against certain members of the
European Union. These sanctions are applicable to DOE and
its PMAs. FAR 25,1001 states that +he Department is ‘
responsible for issuing regulations that address different
dollar value thresholds for application.of the sanctions by
PMAs; another purpose of this AL is to provide guidance in
this area until a regulation is issued.

Guidance

R ————

»

Contracting Officers should ensure that solicitations issued
on or after January 1, 1996, have been appropriately anmended
+ro include the nevw requirements set forth in FAC 90-36.
These new requirements are discussed in the following
sections of this AL:

o] gection A provides guidance on the applicability of FAR
Subpart 25.4 to DOE., Different procurement thresholds
applicable to procurement from Canada and Mexico due to

NAFTA requirements are identified..

o Section B provides guidance on the applicability of FAR
gubpart 25.4 to PMAS.

o] gection C notes an important TAR prohibition on the
procurement of goods from certain countries py DOE and
its PMAS.

o] gection D explains the exclusions from NAFTA and AGP

requirements for national security contracts applicable
to DOE and its PMAs. :

o gection E states that the reguirements of FAR Subparts
25.4 and 25.10 are not applicable to purchases DY DOE
management and operating contractors. '

o gSection F provides guidance on the applicability of FAR
Subpart 2% .10 regarding European Union sanctions to

o gection G concludes with guidance on clauses applicable
to procurements subject to FAR Subparts 25.1, 25.2,
95.4 and 25.10. Due to different requirements imposed

on the DOE and its pMAs, it will be necessary for '
Contracting Officers, in some . cases, to incorporate the
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(e.g., the dollar value of the services), extept as
provided in Subpart 25.10 concerning sanctioned
European Union services. .The BAA does not apply to
services and there is no equivalent law applicable to
services. ‘ |

NOTE: DOE policiés and procedures regarding the disclosure by
prospective contractors of foreign ownership, control, or
influence and the regulations governing DOE's contracting with
companies owned, controlled, or influenced by foreign interests
in 48 CFR Subpart 904.71 are unaffected by this AL.

B. Apblicabilitv of FAR Subpart 25.4 to PMA Procurements

1. Supplies. Pursuant to FAR Subpart 25.4, the TAA,

. NAFTA and the AGP, PMAs are obligated to waive the
restrictions of the BAA for offers of a
"designated country end product," a "Mexican end
product" or a "Canadian end product,” as those
terms are defined in FAR 25.401, when the value of
the proposed acquisition is estimated to be
$250,000 or more, gxcept that BAA restrictions
shall not be waived for offers from Canada,
Switzerland, Norway, and Japan, regardless of the
dollar value.

2. Construction Materials. Pursuant to FAR Subpart
25.4, the TAA, NAFTA and the AGP, PMAs are
obligated to waive application of the BAA -for an
offer of a construction contract utilizing
"designated country construction material® or
"NAFTA country construction material” oanly from
Mexico, as those terms are definmed in FAR 25.401,
estimated to be valued at $7,311,00 or more,
except that BAA restrictions shall not be waived
for offers from Canada, Switzerland, Norway, and
Japan, regardless of the dollar value of the
procurement., )

3. Services. Pursuant to FAR 25.4, the TAA, NAFTA and

the AGP, the threshold for the application of
. Subpart 25.4 to offers of services is $250,000.

However, as a practical matter, the application of
Subpart 25.4 to offers of services to PMAs does
not change current laws and policies affecting
PMAs' procurement of services. U.S. -procurement
laws -and DOE policy do not provide -any basis.to.
discriminate against any offer of services (e.q.,
the dollar value of the services), except as

5
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1. DOE. Pursuant to FAR 25,1002, -DOE shall not ‘award
contracts for "Sanctioned-European Unien (EU) end
products” or "Sanctioned EU services," as those
terms .are defined in FAR 25.1001,; with an
estimated acquisition value of less than $190,000.
Regardless of the dollar value of the acquisition,
DOE shall not award contracts for services listed-
in FAR 25.1002(a)(3)(ii). In addition, DOE shall
not award contracts for "Sanctioned European '
construction" contracts, as that term is defined
in FAR 25.1001, with an estimated acqulsltlon
value of less than $7,311,000.

2. . PMA. PMAs shall not award contracts for
"Sanctioned European Union (EU) end products" or
"Sanctioned EU services,"” as those terms are
defined in FAR 25.1001, with an estimated
acquisition value of less than $250,000.
Regardless of the dollar value of the acquisition,
PMAs shall not award contracts for services listed
in FAR 25.,1002(a){(3)(ii). 1In addition, PMAs shall
not award contracts for "Sanctioned European
construction® contracts, as that term is defined
in FAR 25.1001, with an estimated acgquisition
value of less than $7,311,000.

Clauses Applicable to Forelqn Acguisitions
by DOE and PMAs

FAR 52.225-3, "Buy American Act- Supplles,“ should be
inserted in DOE solicitations for supplies when the
acqguisition is not subject to the TAA or NAFTA; i.e.

the value of the acquisition is less than $25,000 (the
threshold for an offer of a Canadian end product). The
provision at FAR 52.225-1, "Buy American Certificate,"
also should be inserted when this clause is used.

o PMAs should use these clauses when the value of
the acquisition is estimated to be less than
$250,000.

FAR 52.225-5, Buy American Act-Construction Materials,”
should be used in DOE solicitations for construction
when the acquisition is not subiject to the TAA or
NAFTA; i.e., the value of the acguisition is less than

$6,500,000 (the threshold for an offer utlllzlng NAFTA
country construction materlal) , o
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Agreement Implementation Act-Balance of Payments

Certification," also should be inserted in a
solicitation when this clause is used.

o PMAs do not to use these clauses because the
lowest threshold that makes TAA or NAFTA
requirements applicable to PMAs is $250,000.

FAR 52.225-18, "European Union Sanction for End
Products," should be inserted in DOE solicitations for
supplies with an estimated acquisition value of less
than $190,000.

o PMAs should use this clause when the value of the
acquisition is less than $250,000.

FAR 52.225-19, "European Union Sanction for Services,'
should be inserted in DOE solicitations for services
with an estimated acquisition value of less than-
$190,000 or if the service is listed in FAR
25.1002(a)(3)(ii) regardless of the dollar value.

o PMAs should use this clause when the value of the
acquisition is less than $250,000 or if the
service is listed in FAR 25.1002(a)(3)(ii)
regardless of the dollar value.

There are no other clauses applicable to the procurement

of services under FAR Part 25.

1v. Effective Date. This AL is effective on the date of
issuance. The amendments to FAR Subpart 25.4 and FAR

v.

Subpart 25.10, as set forth in FAC 90-36, apply to

solicitations for the procurement of supplies, services, and
construction materials issued by the Department and its PMAs

on or after January 1, 1996.

Expiration Date. This AL will remain in effect until the
DEAR is amended as necessary to reflect the guidance
provided above. .
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ATTACHMENT 1

LINE IN/LINE OUT VERSION OF MODEL.PROVISIONS/CLAUSES-

PROVISIONS ASSOCIATED WITH THE BUY AMERICAN ACT, NORTH AMERICAN
FREE TRADE AGREEMENT, AND THE TRADE AGREEMENTS ACT FOR USE BY
DEPARTMENT OF ENERGY OFFICES EXCEPT THE POWER MARKETING
ADMINISTRATIONS : :

1. MODEL DOE PROVISION-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM FOR DOE CERTIFICATE
(MAY 1996) {to be used in place of the provision at FAR

52,225-8)

2. MODEL DOE CLAUSE-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM (MAY 1996) [to be
used in place of the clause at FAR 52.225-9]

PROVISIONS ASSOCIATED WITH THE BUY AMERICAN ACT, NORTH AMERICAN
FREE TRADE AGREEMENT, AND THE TRADE AGREEMENTS ACT FOR USE BY
‘DOE's POWER MARKETING ADMINISTRATIONS

1. MODEL PMA PROVISION-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM CERTIFICATE (MAY
1996) [to be used in place of the provision at FAR 52.225-8]

2. MODEL PMA CLAUSE-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM. (MAY 1996) [to be
used in place of the clause at FAR 52.225-9]

3, MODEL PMA CLAUSE-BUY AMERICAN ACT-CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS ACT AND NORTH AMERICAN FREE TRADE
AGREEMENT (MAY 1996) {to be used in place of the clause at

FAR 52.225-15]



. BUY AMERICAN ACT-TRADE AGREEMENTS-B F PAYMENTS PROGRAM

CERTIFICATE (

(a) The offeror hereby certifies that each end product, except
those listed in paragraph (b) of this provision, is a domestic
end product (as defined in the clause entitled Buy American
Act-Trade Agreements-Balance of Payments Program) and that
components of unknown origin have been considered to have been
mined, produced, or manufactured outside the United States,’

a designated country, a North American Free Trade Agreement
(NAFTA) country, er—a—taribbeanr Basimecountry; as defined in
section 25.401 of the Federal Acquisition Regulation.

(b) Excluded End Products:

Line Item Number Country of Origin

(List as necessary)

(c) Offers will be evaluated by giving certain preferences
to domestic end products, designated country end productsy
NAFTA country end productssy and—CaribbeanBasincountry—end
produets over other end products. In order to obtain these
preferences in the evaluation of each excluded end product listed
in paragraph (b) of this provision, offerors must identify and
certify below those excluded end products that are designated or
NAFTA country end products, or—CaribbearBasin—country end

products that are not identified and certified below
will not be deemed designated country end productsy NAFTA
country end products; -or—€aribbean-Basin-country enc—products.
offerors—must bthify by iubertiug the ayylibable Frrre—rten

mumbers—in—thefoltowings

+3F The offeror certifies that the following supplies qualify
as "designated or NAFTA country end products" as those terms
are defined in the clause entitled "Buy american Act-Trade
Agreements-Balance of Payments Program:™”
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BUY AMERICAN ACT-TRADE AGREEMENTS-B LANCE OF PAYMENTS PROGRAM
' (

{a) This clause implements the Buy American Act (41 U.S.C.
10), the Trade Agreements Act of 1979 (19 U.S.C. 2501-2582),
the North American Free Trade Agreement (NAFTA) Implementation
Act (Pub. L. 103-182, 107 Stat. 2057) and the Balance of Payments
Program by providing a preference for domestic end products
over foreign end products, except for certain foreign end
products which meet the requirements for classification as
designatedy NAFTA—or—€aribbean—Basin country end products.
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Components, as used in this clause, means those articles,
materials, and supplies incorporated directly into the end
products. ‘ - . . : ‘

Designated country end product, as used-in this clause, means
an article that (1) is wholly the growth, product, oOr manufacture
of the designated country (as defined in section 25.401 of the



calculating the value of the end product includes services
(except transportation services) incidental to its supply;
provided, that the value of those incidental services does not
exceed that of the product itself. ' ) :

(b) The Contracting Officer has determined that the Trade -
Agreements Act and NAFTA apply to this acquisition. Unless '
otherwise specified, the Acts apply to all items in the schedule.
The Contractor agrees to deliver under this contract only :
domestic end products unless, in’its offer, 'it specifies delivery
of foreign end products in the provision entitled "Buy American
Act-Trade Agreements-Balance of Payments Program Certificate.”

An offer certifying that a designatedry NAFTA;—or—€Ceribbean
pasin country end product will be supp d requires the
Contractor to supply a designatedy NAFTA;—or—CaribbeanBasin
country end product or, at the Contractor's option, a domestic
end product. Contractors may not supply a foreign end product for
the line items subject to the Trade Agreements Act unless-

(1) The foreign end product is an eligible product (see

r

(2) The Contracting Officer determines that offers of
domestic end products or of eligible products are either not
received or are insufficient to fulfill the Government's

‘requirements; or
(3) A waiver is granted under section 302 of the Trade

Agreements Act of 1979 (see FAR 25.402(c)).

' (c) Offers will be evaluated in accordance with the policies
and procedures of Subpart 25.4 of the FAR.

(End of clause)



BUY AMERICAN ACT-TRADE AGREEMENTS-BALANCE OF PAYMENTS PROGRAM

CERTIFICATE (I TAN—1994)

(a) The offeror hereby certifies that each end product, except
‘those listed in paragraph (b) of this provision, is a domestic
end product (as defined in the clause entitled Buy American
Act-Trade Agreements-Balance of Payments Program) and that
components of unknown origin have been considered to have been
mined, produced, or manufactured outside the United States,
i ted countr i

(b) Excluded End Products:

Line Item Number Country of Origin

(List as necessary)

(c) Offers will be evaluated by giving certain preferences
stic end products, designated country end products,
| NAFPA country end productsy—end-€aribbesnr Basin—country
end produets over other end products. In order to obtain these
preferences in the. evaluation of each excluded end product listed
in paragraph (b) of this provision, offerors must identify and
ify below those excluded end products that are designated or
. NAFFA country end productsi—or—€aribbeanr—Basincountry

: Products that are not identified and certifie
below will not be deemed designated country end products,
NAFFA country end productsy—or—€aribbesrBasin—countryend
products, Offerors must certify by inserting the applicable line
item numbers in the following:

(1) The offeror certifi that the following supplies
qualify as "designated or - - NAFFA country end products” as -
those terms are defined in the clause entitled ."Buy American
Act-Trade Agreements-Balance of Payments Program:"

(Insert line item numbers)



ALANCE OF PAYMENTS PROGRAM
5 FAN-T994) '

BUY AMERICAN ACT-TRADE AGREEJ}IENTS—B

(=:

(a) This clause implements the Buy American Act (41 U.S.C..
10), the Trade Agreements Act of 1979 (19 U.s.C. 2501-2582),
the North American Free Trade Agreement (NAFTA) Implementation
Act (Pub. L. 103-182, 107 Stat. 2057) and the Balance of Payments
Program by providing a preference for domestic end products
over foreign end products, except for certain foreilgn end
i he requirements for classification as
Qr | NAPPA,—or€aribbean—Basin country end
products. : '
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Components, as used in this clause, means those articles,
materials, and supplies incorporated directly into the end

products.



purposes of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided,. that the value of those incidental services’
does not exceed that of the product itself. - :

{b)} The Contracting Officer has determined that the Trade -
Agreements Act and NAFTA apply to this acquisition. Unless ' )
otherwise specified, the Acts apply to all items in the schedule.
The Contractor agrees to deliver under this contract only :
domestic end products unless, in’ its offer, it specifies delivery
of foreign end products in the provision entitled "Buy American
Act-Trade Agreements-Balance of Paymentg Program Certificate.”

An offer certifying that a designateds NAFFA;—OT
caribbean—Basin country end product wi upplied requires the
Contractor to supply a designatedry Hok
Bas+in country end product or, at th or's option, a
domestic end product. Contractors may not supply a foreign end
product for the line items subject to the Trade Agreements Act
unless-

(1) The foreign end produét is an eligible product {seeFAR—

; _
(2) The Contracting Officer determines that offers of
domestic end products or of eligible products are either not

received or are insufficient to fulfill the Government's
requirements; .
or

(3) A waiver is granted under section 302 of the Trade

Agreements Act of 1979 (see FAR 25.402(c)).

‘(¢) Offers will be evaluated in accordance with the policies
and procedures of Subpart 25.4 of the FAR.

(End of clause)




- BUY AMERICAN ACT-CONSTRUCTION MATERIALS UNDER
ACT AND NORTH AMERICAN FREE TRADE AGREEMENT (

(a) Definitions. As used in the clause-

Components means those articles, materials, and supplies
incorporated directly into construction materials.

Construction material means an article, material, or supply
.brought to the construction site for incorporation into the
building or work. Construction material also includes an item
brought to the site pre-assembled from articles, materials,

or supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public building
or work and which are produced as a complete system, shall be
evaluated as a single and distinct comstruction material
regardless of when or how the individual parts or components of
such systems are delivered to the construction site.

Designated country construction material means a construction
material that (a) is wholly the growth, product,
of a desi ted country (as defined at FAR 25.401
Japan; d), or (b) in the cas ,
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a designated country into a new and
- different construction material distinct from the materials from

which it was transformed.

Domestic construction material means (1) an unmanufactured
construction material mined or produced in the United States, or
(2) a construction material manufactured in the-U.S8., 1f the cost
of its components mined, produced; or manufactured in the United
States exceeds 50 percent of the cost of all its components.
Components of foreign origin of the same class or kind as the
construction materials determined to be unavailable pursuant to
_subparagraph 25.202(a)(3) of the Federal Acquisition Regulation
(FAR) shall be treated as domestic.
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| NAFFA country construction material means a construction
1 that (1) is wholly the growth, product, or manufacture
of aNAFPEcountry, or (2) in the case of a construction
material which consists in whole or in part of materials-from
another country or instrumentality, has been substantially



AL 96-05 (5/10/96)
ATTACHMENT 2

MODEL PROVISIONS/CLAUSES

PROVISIONS ASSOCIATED WITH THE BUY AMERICAN ACT, NORTH AMERICAN
FREE TRADE AGREEMENT, AND THE -TRADE AGREEMENTS ACT FOR USE BY
DEPARTMENT OF ENERGY OFFICES EXCEPT THE POWER MARKETING

ADMINISTRATIONS

1. MODEL DOE PROVISION-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM FOR DOE CERTIFICATE
(MAY 1996) [to be used in place of the prov131on at FAR

52.225-8]

2. MODEL DOE CLAUSE-BUY AMERICAN ACT-TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM (MAY 1996) [to be
used in place of the clause at FAR 52.225-9]

PROVISTONS ASSOCIATED WITH THE BUY AMERICAN ACT, NORTH AMERICAN
FREE TRADE AGREEMENT, AND THE TRADE AGREEMENTS ACT FOR USE BY
DOE's POWER MARKETING ADMINISTRATIONS

1. MODEL PMA PROVISION-BUY AMERICAN ACT TRADE
AGREEMENTS-BALANCE OF PAYMENTS PROGRAM CERTIFICATE (MAY
1996) [to be used in place of the provision at FAR 52.225-8]

2. MODEL PMA CLAUSE-BUY AMERICAN ACT-TRADE
AGCREEMENTS-BALANCE OF PAYMENTS PROGRAM (MAY 1996) [to be
used in place of the clause at FAR 52.225-9]

3., MODEL PMA CLAUSE-BUY AMERICAN ACT- CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS ACT AND NORTH AMERICAN FREE TRADE
AGREEMENT (MAY 1996) [to be used in-place of the clause at
FAR 52.225-15]



MODEL PROVISIONS/CLAUSES
DEPARTMENT OF ENERGY VERSION OF FAR 52.225-8

BUY AMERICAN ACT-TRADE AGREEMENTS-BALANCE  OF PAYMENTS PROGRAM
: : CERTIFICATE (MAY 1996) oo .

(a) The offeror hereby certifies that each end product, except
those listed in paragraph (b) of this provision, is a domestic
end product {(as defined in the clause entitled Buy American
Act-Trade Agreements-Balance of Payments Program) and that
components of unknown origin have been considered to have been
mined, produced, or manufactured outside the United States,

a designated country, or a North American Free Trade Agreement
(NAFTA) country, as.defined in section 25.401 of the Federal

Acquisition Regulation.
(b) Excluded End Products:

‘Line Item Number Country of Origin

(List as necessary)

(c) Offers will be evaluated by giving certain preferences
to domestic end products, designated country end products and
NAFTA country end products over other end products. In order to
obtain these preferences in the evaluation of each excluded end

.product listed in paragraph (b) of this provision, offerors must
-identify and certify below those excluded end products that are
designated or NAFTA country end products. Products that are not
identified and certified below will not be deemed designated )
country end products or NAFTA country end products. The offeror
.certifies that the following supplies qualify as “designated or
NAFTA country end products" as those terms are defined in the
clause entitled "Buy American Act-Trade Agreements-Balance of

Payments Program:"

(Insert line item numbers)

(d) Offers for eligible end products as defined in the clause
entitled "Buy American Act-Trade Agreements-Balance of Payments
Program" will be evaluated in accordance with appropriate

. portions of part 25 of the Federal Acquisition Regulation.

(End of provision)




DEPARTMENT OF ENERGY VERSION OF 52,225-9

BUY AMERICAN ACT-TRADE AGREEMENTS-BALANCE OF PAYMENTS PROGRAY
: C(MAY 1996) -

(a) This clause -implements the Buy American Act (41 U.S.C.
10), the Trade Agreements Act of 1979 (19 U.S.C. 2501~ 2582),
the North American Free Trade Agreement (NAFTA) Implementation
Act (Pub. L. 103-182, 107 Stat. 2057) and the Balance of Payments
Program by providing a preference for domestic end products
over foreign end products, except for certain foreign .end
products which meet the requirements for classification as
designated or NAFTA country end products.

Components, as used in this clause, means those articles,
materials, and supplies incorporated directly into the end
products.

Designated country end product, as used in this clause, means
an article that (1) is wholly the growth, product, or manufacture
of the designated country (as defined in section 25.401 of the
Federal Acquisition Regulation (FAR)), or (2) in the case of an
article which consists in whole or in part of materials from
another country or instrumentality, has been substantially
transformed into a new and different article of commerce with a
name, character, or use distinct from that of the article or
‘articles from which it was so transformed. The term refers to a
product offered for purchase under a supply contract, but for
purposes of calculating the value of the end product includes
services (except transportation services) incidental to its
supply; provided, that the value of those incidental services
does not exceed that of the product itself. Domestic end
product, as used in this clause, means (1) an unmanufactured end
product mined or produced in the United States, or (2) an end
product manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the United States
exceeds 50 percent of the cost of all its components. A
component shall also be considered to have been mined, produced,
or manufactured in the United States (regardless of its source in
fact) if the end product in which it is incorporated is
.manufactured in the United States and the component is of a class
or kind (i) determined by the Government to be not mined,
produced, or manufactured in the United. States in sufficient and
reasonably available commercial quantities of a satisfactory
guality, or (ii) to which the agency head concerned has
determined that it would be inconsistent with the public interest
to apply the restrictions of the Buy American Act.




POWER MANAGEMENT ADMINISTRATIONS' VERSION OF FAR 52.225-8

BUY AMERICAN ACT-TRADE AGREEMENTS-BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (MAY 1996) :
- (a) The offeror hereby certifies that each end product, except.
those listed in paragraph (b) of this provision, is a domestic
. end product (as defined in the clause entitled Buy.American
Act-Trade Agreements-Balance of Payments Program) and that
components of unknown origin have been considered to have been
mined, produced, or manufactured outside the United States,
a designated country, as defined in the clause of this contract
entitled "Buy American Act-Trade Agreements-Balance of Payments
Program," or Mexico.

(b) Excluded End Prodwcts:

Line Item Number ' Country of Origin

(List as necessary)

(c¢) Offers will be evaluated by giving certain preferences

to domestic end products, designated country end products, and
Mexican country end products over other end products. In order to
obtain these preferences in the evaluation of each excluded end
product listed in paragraph (b) of this provision, offerors must
identify and certify below those excluded end products that are
designated or Mexican country end products. Products that are not
identified and certified below will not be deemed designated
country end products, Mexican country end products. Offerors
must certify by inserting the applicable line item numbers in the
following:

(1) The offeror certifies that the following supplies
qualify as "designated or Mexican country end products" as those
terms are defined in the clause entitled "Buy American Act-Trade
- Agreements-Balance of Payments Program:" :

(Insert line item numbers)

(d) Offers for eligible end products as defined in the clause
entitled "Buy American Act-Trade Agreements-Balance of Payments
Program” will be evaluated in accordance with appropriate
portions of part 25 of the Federal Acquisition Regulation.

(End of provision)




POWER MARKETING ADMINISTRATIONS' VERSION OF 52.225-9

BUY AMERICAN ACT-TRADE AGREEMENTS-BALANCE OF PAYMENTS PROGRAM
(MAY 1996) -

. (a) This 'clause implements the Buy American Act (41 U.S.C.:
10), the Trade Agreements Act of 1979 (19 U.S.C. 2501-2582),
the North American Free Trade Agreement (NAFTA) Implementation
Act (Pub. L. 103-182, 107 Stat. 2057) and the Balance of Payments.
Program by providing a preference for domestic end products
over foreign end products, except for certain foreign end
products which meet the requirements for classification as
designated or Mexican, or Caribbean Basin country end products.

Components, as used in this clause, means those articles,
materials, and supplies incorporated directly into the end
products. ' .

Designated country end product, as used in this clause, means an
article that (1) is wholly the growth, product, or manufacture of
the designated country (as.defined in section 25.401 of the
Federal Acquisition Regulation (FAR), except Canada, Japan,
Norway, and Switzerland), or (2) in the case of an article which
consists in hole or in part of materials from another country or
‘instrumentality, has been substantially transformed into a new
and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was’
s0 transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product includes services (except transportation
services) incidental to its supply; provided, that the value of
those incidental services does not exceed that of the product
itself. Domestic end product, as used in this clause, means (1)
-an unmanufactured end product mined or produced in the United
States, or (2) an end product manufactured in the United States,
if the cost of its components mined, produced, or manufactured in
the United States exceeds 50 percent of the cost of all its
components. A component shall also be considered to have been
mined, produced, or manufactured in the United States (regardless
of its source in fact) if the end product in which it is
incorporated is manufactured in the United States and the
component is of a class or kind (i) determined by the Government
to be not mined, produced, or manufactured in the United States
in sufficient and reasonably available commercial gquantities of a
satisfactory guality, or (ii) to which the agency head concerned
has determined that it would be inconsistent with the public
interest to apply the restrictions of the Buy American Act.




POWER MARKETING ADMINISTRATIONS' VERSION OF FAR 52.225-15

- BUY AMERICAN ACT-CONSTRUCTION MATERIALS UNDER.TRADE'AGREEMENTS

ACT AND NORTH AMERICAN FREE TRADE AGREEMENT (MAY 1996)
(a) Definitions. As used in the clause- -

Components means those articles, materials; and supplies
incorporated directly into construcfion materials.

Construction material means an article, material, or supply
brought to the construction site for incorporation into the
building or work. Construction material also includes an item
brought to the site pre-assembled from articles, materials,

or supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems,
which are discrete systems incorporated into a public building
or work and which are produced as a complete system, shall be
evaluated as a single and distinct construction material
regardless of when or how the individual parts or components of
such systems are delivered to the construction site.

Designated country construction material means a construction
material that (a) is wholly the growth, product, or manufacture
of a designated country (as defined at FAR 25.401, except Canada,
-Japan, Norway, and Switzerland), or (b) in the case of a -
construction material which consists in whole or in part of
materials from another country or instrumentality, has been
substantially transformed in a designated country into a new and
- different construction material distinct from the materials from
which it was transformed. '

Domestic construction material means (1) an unmanufactured
construction material mined or produced in the United States, or
(2) a construction material manufactured in the . U.S., if the cost
of its components mined, produced, or manufactured in the United
States exceeds 50 percent of the cost of all its components.
Components of foreign origin of the same class or kind as the
construction materials determined to be unavailable pursuant to
Subparagraph 25.202(a)(3) of the Federal Acquisition Regulation
(FAR) shall be treated as domestic.

Mexican country construction material means a construction
material that (1) is wholly the growth, product, or manufacture
of Mexico, or (2) in the case of a construction material which
consists in whole or in part of materials from another country or
instrumentality, has been substantially transformed in Mexico
into a new and different construction material distinct from the
materials from which it was transformed. - .






